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results in collecting products at the end of their life-cycle. 1t is simply illogical to expect that consumers
will utilize individual and separate product take-back programs for diverse product categories and that it

will be an efficient use of resources.

Manufacturers are already finding ways to produce more environmentally-preferable products, and use
the most environmentally-friendly and recyclable components and packaging available and feasible. This
activity by product makers is not only in the best interests of the environment, but it is also necessary to
be responsive to consumer demands and cost effective with limited resources. The absence of a mandate
to collect products at the end of their life-cycle is not hindering efforts to reduce waste. In fact, a study
from Rockefeller University and the University of Texas concluded that “assessment of consumption per
unit of economic activity shows a dematerialization in physical materials of about one-third since 1970
This means that companies are now using fewer resources and creating products that use one-third less
materials than ever before. However, mandates to take-back products have not increased this activity
within companies and can, in fact, hinder these efforts. The German Green Dot program that mandates
product packaging take-back reduced waste beyond its targets; at the same time, countries without take-
back programs (including the U.S, Canada, and the Netherlands) achieved greater reductions in waste

without such programs.®

Mandates for product take-back and recycling can actually harm the environment in unforeseen ways.
These programs can force companies to switch from materials that might be more energy efficient to
produce, lighter to transport, and safer (such as plastic) fo heavier materials that are more recyclable but
require more energy to produce and use and could pose greater safety concerns. Market processes
encourage innovation in the use of limited resources throughout a product’s life-cycle. Mandated product
take-back programs override this natural research and development process and drive manufacturers

toward materials that have more positive recycling or take-back attributes.

U1, Wernick et al., “Materialization and Dematerialization: Measures and Trends,” in Techrology and the
Environment

(Washington, D.C.: National Academy of Sciences, 1997), available at: phe.rockefeller.edu/Daedalus/Demat/
: Schwartz, Joel and Dana Joel Gattuso. 2002. Extended producer responsibility: Reexamining its role in
environmental progress. Reason Public Policy Institute. Available at:

hitp://www.reason.ore/files/5 1 3cbdab3d035ana322cdfbth3alee 1 ¢5 odf
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Staggering Costs Associated with LD 1631

Costs fo the State: The costs of the program envisioned by LD 1631 would be cost-prohibitive to both
product manufacturers and the Department. In fact, similar legislation considered in Oregon, California,
Washington, and Minnesota all failed in 2009 due to these cost concerns. Specifically, California
estimated that “Annual start up costs to IWMB [designated agency] through 2011-12 of approximately
$500,000” and “Ongoing annual cost to IWMB in the hundreds of thousands of dollars to selfect
products to be covered under the Act, set performance goals for those products, review product
stewardship plans and reports, implement incentives 1o enhance recyclability and redesign efforts and to
reduce environmental and safety impacts of covered products, and to enforce the provisions of the Act
femphasis added] * 1t is also important to note that the California legislation similarly included industry

fee provisions, as included in LD 1631.

Cosis 1o Consumers: The proposed funding for this program is through product fees or taxes which would
be levied on companies that are attempting to comply; this is in addition to the costs of developing take-
back programs. Companies would likely be forced to pass costs along to their customers to account for
this burdensome mandate. Consumers will bear further costs in the collection and transport of their take-

back products to a collection focation.

Costs to the Manufacturer: In addition to costs to the State and consumers, product manufacturers would
face immense burdens to develop product-specific take-back programs and to recycle or dispose of
products. Each industry would face significant challenges in creating programs to address the collection
of products in Maine that meet the requirements of this mandate. While each industry would be faced
with different challenges, it could easily cost each industry millions of dollars to create these programs.
In fact, a take-back program for consumer electronics in New York City — which is now being challenged
in court — is estimated to cost manufacturers over 200 million dollars per year. Additionally, the Maine
electronic waste collection program is the most costly program of any state and can cost companies up to

twice the amount of other states, per pound.

Cost Benefit Analysis: There is no requirement for cost effectiveness or a cost/benefit analysis in LD
1631. Therefore, requirements under this program could effectively put an industry out of business and

drain State resources to administer, but the DEP would not be prevented from mandating such a product

* California Appropriations Committee Analysis of AB 283, May 5, 2009 available at:
hitp://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_0251-0300/ab 283 cfa 20090505 172128 asm comm.htmi

Page 4 of 6




Toy Industry Association
January 22, 2010
Opposition to LD 1631

take-back program. There must be a cost-benefit analysis component to prioritize limited resources and

prevent fiscally irresponsible mandates.

Product Selection Criteria are Subjective and Flawed

Under LD 1631, DEP has factors that might be considered but no clear threshold for determining an
impacted product category. Under this scheme every manufactured product in commerce, and its
packaging, could be mandated to establish a take-back program. In order to prioritize action under any
such program, there must be a clear decision-making criteria. DEP should have to demonstrate through
authoritative data that a product (1) results in an adverse impact to the environment in the municipal solid

waste stream and (2) is technologically and commercially feasible to recycle.

Consumer Behavior and Conservation are Key Factors

It is fundamentally unfair to hold the manufacturer solely responsible for what consumers might do with a
product and absolve the consumer of all responsibility for a product and its disposal. LD 1631 does not
account for the consumer, which is a vital aspect of product stewardship, particularly in the case of
products such toys, which are not inherently waste products. By disregarding the ownership
responsibility of the consumer, the bill completely dismisses any notion of waste minimization and
diversion. Including no mention of the consumers’ role also neglects to see meaningful ways of
addressing life-cycle issues throughout the stream of commerce. Manufacturers cannot compel
consumers to comply or deposit product, but under this legislation manufacturers would still be forced to
create extensive programs to recycle and take-back products. Until this fundamental flaw in this

legislation is addressed this program would be a waste of essential resources.

Process Lacks Appropriate Regulatory Review and Oversight

In addition to the foundational rationale flaws of this legislation, LD 1631 lacks proper oversight and
regulatory review. All action under this Act would be considered routine technical rules with no proper
stakeholder comment or oversight by the Legislature. It is fundamentally improper to provide such little
due process for a program that would have such far-reaching and draconian mmpacts on stakeholders.
Further, this type of decision-making authority is likely to result in flawed decision-making processes that
could be considered arbitrary and capricious given such utter lack of checks and balances and input from

stakeholders.
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Conclusion

LD 1631 would create a product take-back mandate that is outside the core competency of industry
while establishing an immense regulatory infrastructure of onerous requirements without appropriate
oversight. Product stewardship as proposed by LD 1631 would result in extensive product take-back
requirements and would not achieve the benefits that would make it worth the costs. Rather, LD 1631

proposes a heavy-handed mandate that would burden both industry and consumers.

In contrast to the burdensome mandate currently included in LD 1631, TIA supports efforts to educate
consumers to minimize waste by (1) using environmentally-conscious strategies such as the recycling of
packaging materials and (2) only buying products appropriate and needed for their child. TIA also
supports the leveraging of existing recycling infrastructures and encouraging consumer curbside
collections of recyclable components and packaging. These are the most efficient means for addressing
consumer waste that can be re-used in the production of other products. Additionally, TIA supports
efforts to create new partnerships and opportunities for innovative products and packages that can be

reused or used for new product raw materials.

On behalf of the members of Toy Industry Association, we thank you for consideration of these concerns.
If you or the Committee has any questions with regard to our concerns on this legislation, please do not
hesitate to contact Andy Hackman, Senior Director of State Government Affairs at: 646-520-4851 or

ahackman@tovassociation.org.
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Senator Goodall, Representative Duchesne, and distinguished members of the Joint
Committee on Natural Resources, my name is Sean Moore and I am Manager, State
Affairs for the Consumer Specialty Products Association (CSPA). CSPA regrets that we
cannot be present in Augusta this morning, but wishes to submit the following testimony
in opposition to L.D. 1631, CSPA is concerned that this proposal would create onerous
requirements for industry and impose significant fees on producers, while faifing to
adequately account for the numerous actions companies already proactively take to
ensure their products do not adversely affect the environment or place undue burden on
the municipal waste and recycling stream.

CSPA is the premier trade association representing the interests of approximately 240
companies engaged in the manufacture, formulation, distribution and sale of
approximately $80 billion annually in the U.S. of hundreds of familiar consumer products
that help household, institutional and industrial customers create cleaner and healthier
environments. Qur products include disinfectants that kill germs in homes, schools,
hospitals and restaurants; candles, fragrances and air fresheners that eliminate odors; pest
management products for home and garden; cleaning products for use throughout the
home: products used to protect and improve the performance and appearance of
automobiles; and a host of other products used every day. Due to the legislation’s broad
scope, the implementation of the proposed program could potentially affect our members
that manufacture, sell and distribute products in Maine.

QOur Industry Proactively Addresses Product Stewardship Issues

Our industry has long been conscious of the lifecycle impacts of its products; for that
reason, our industry is constantly innovating to develop products that are more
environmentally-preferable during their production, use and disposal. Many companies
have been moving toward concentrated products to reduce the amount of product
necessary as well as the packaging and shipping needs. Where appropriate, many
companies use recycled materials in their packing, meeting and often exceeding all state
and federal requirements. When developing packaging for their products, many of our
companies give particular consideration to disposal and recycling needs. Furthermore,
these and a number of other best practices help to comprise CSPA’s voluntary product
stewardship program, Product Care®.

Additionally, research has shown that most household and institutional products are
constimed for their intended purpose with little waste. Most product formulations can be
safely disposed of either down the drain or in normal municipal trash collection. When
appropriate, companies include special disposal instructions on product labels.

Focus on Leveraging Existing Recycling Infrastructure Rather than Creating New
Costly Burdens for Industry

Our industry recognizes the shared responsibility of all participants — upstream suppliers,
manufacturers, distributors, retailers, consumers, waste managers, local governments etc.
— in the life cycle of a product, including its impacts on human health and the
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environment, However, the proposal outlined in L.D. 1631 forces industry to undertake a
huge task outside of its core competency, the costs of which would be tremendous.
Although § 1773.3 provides that the costs of the program shall be paid by producers and
§ 1782 permits the Department of Environmental Protection (the department) to charge
fees for administering the requirements of the bill, consumers could ultimately foot the
bill to implement this Eegls]atxon Given the high costs of designing and implementing a
product take-back program, it is inevitable that many of these costs will be passed along
to consumers in the form of more expensive products. ‘

The factors the department must consider during the rulemaking process (§ 1772.2) fail to
include the estimated cost of administering a product take-back program as well as the
potential for adverse economic impact for both manufacturers and consumers.

CSPA believes that efforts must focus on leveraging the existing recycling infrastructure
and encouraging consumers to use curbside collection programs. The majority of CSPA’s
members’ products require no special disposal process, and most of the product packages
are able to be recycled in curbside collections. Steps can be taken such as establishing
performance goals for education, source reduction, creating markets for recycled and
reused products among state and Jocal governments as well as consumers.

Conclusion

CSPA and the consumer spec;a]ty products industry have proactively taken steps to
address product stewardship issues:through the design of more benign products and
packaging. The program that would be established by L.D. 1631 would be overly
burdensome and extremely costly for manufacturefs and consumers alike. CSPA believes
that leveraging existing recycling infrastructure and lakmg other stéps (as outlined above)
are more practical approaches to reducing waste and spirring recycling and reuse.

For these reasons, CSPA respectfully urges the committee to gppose L.D. 1631. If you
héave questions or would like further information on CSPA’s position, please-contact me
at 202-833-7308, or via email at smoore@cspa.org. Thank you for considering our
position on this exceedingly important issue.
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Senator Seth Goadall, Chair

Representative Robert Duchesne, Chair

Members of the Joint Standing Committee on Natural Resources
State of Maine Legislature

Re: Testimony in OPPOSITION of LD 1631, An Act to Provide Leadership Regarding the Responsible
Recycling of Consumer Products

Dear Senator Goodall, Representative Duchesne and members of the Natural Resources Committee:

| am here today to testify in OPPOSITION to LD 1631, An Act to Provide Leadership Regarding the
Responsible Recycling of Consumer Products.

My name is Curtis Picard and | am the Executive Director of the Maine Merchants Association. The
Maine Merchants Association, founded in 1933, represents the retailers and merchants of Maine. When
the economy is better, our industry employs approximately 93,000 Mainers. However, more recently,
Maine’s retail sector is employing approximately 87,000 Mainers. That difference of 6,000 jobs is direct
evidence of the challenge Maine’s merchants are facing.

| would like to thank Representative Innes for taking the time to reach out to our association, explain her
bitl and ask for feedback on how to improve bill. Over several conversations, | was able to highlight some
of our concerns with the bill. Her willingness to have a discussion and understand the concerns of the
merchant community is much appreciated and we pledge to keep an open dialog throughout the
process.

On Thursday afternoon, Representative nnes forwarded me an amended version of her bill. As|
mentioned she had multiple conversations with our association as well as a number of other groups and
attempted to address some of the concerns in her amended bill.

However, as time was short to review the amended version, | think it is hest to direct our concerns to
the original draft language.

First, LD 1631 is a very large, complex bill and this legislative session is moving along very swiftly. |
believe that broad policy issues like this need to be given ample time to be discussed by various
stakeholders and to consider all the impacts.



Our main concern, as you might expect, is for the impact that this bill could potentially have on the retail
sector. Qur association has testified on individual product stewardship bills in the past and our message
is clear: We resist any mandate to have the responsibility or cost of coliection passed on to the retail
merchant establishment. This is an undue burden on retailers. Certainly, if a retailer chooses to
participate voluntarily, we support that. | think we all have experience that when you buy a new
appliance or mattress, the seller is often willing to take the old product away. '

Although LD 1631 does not specify a retailer take back mandate, we do think there are scenarios in the
bili that would enable that possibility. For example, Section 1771, paragraph 5 defines a “Producer” as a
person that “sells g product in the State at wholesale or retail, does not have legal ownership of the
brand of the product and elects to fulfilf the responsibilities of the producer of the product.”

Further, Section 1771, subsection 8 gives a very broad definition of Product Stewardship particularly the
life~cycle impacts. According to the bill, “life-cycle impacts include, but are not limited to, energy and
materials consumption, air and water emissions, the amount of hazardous substances in the product,
worker and consumer exposure and reuse, recycling and waste disposal.”

Section 1772 is particularly concerning as it is giving broad authority to the Maine Department of
Environmental Protection, through rulemaking, to develop procedures for identifying products and
products categories that are appropriate for product stewardship. “Product categories” is an extremely
broad term and could include housewares? clothing? general merchandise? books? After all, many
people were surprised to learn that when the federal Consumer Product Safety Improvement Act was
first being implemented in 2009 that some books printed before 1985 contained unacceptable levels of
lead.

Additionally, subsection 2, paragraph A of Section 1772 outlines the criteria that Department of
Environmental Protection shall consider and lists eleven different criteria. Many of those criteria are
subjective and overly broad. How would DEP measure “public dernand for product stewardship”?

Further paragraph C of the same subsection 2, states DEP: “Shall determine whether to designate a
product’s packaging as a product.” This is venturing into new territory where we are no longer talking
about the product, but the packaging that comes with the product.

Section 1773 places the cost of the program on the producers and is clear that the costs cannot be
passed on at the time of purchase or collected for recycling or disposal. However, LD 821 in the Health
and Human Services passed a bill out of committee this week regarding the product stewardship of
pharmaceuticals. In testimony in that committee, Maine Merchants asked specifically if there was any
provision to prevent the costs of that program from being passed on to the pharmacy or the consumer
and the answerwas no.

Additionally, a product stewardship program is responsible to provide education and outreach “to
ensure that coilection options are understood by covered entities” and be subject to an annual third



party audit. | think the question that concerns the retail merchants is what is this program going to do
for the ultimate cost of a product? Will it make certain products sold in Maine more expensive than
other locations?

Section 1775 sketches out a scenario that everyone in Maine can relate to. Paraphrasing it says a retailer
may not sell or offer for sale a product or product category unless the producer is participating in a
product stewardship program. How would this bill impact a respected Maine retailer like Mardens?
Mardens, as everyone knows, brings in merchandise of every shape and size from all over the United
States to sell at their 14 Maine locations. Under this language, it is very likely they would be considered
the producer by defauit. If they are the only seller of a product or product category in the state, they
would be considered the de-facto manufacturer and now be responsible to product stewardship of that
product.

Section 1781 outlines some very stiff penalties of 510,000 per day for non-compliance and Section 1782
gives the DEP authority to establish fees.

At the end of the day, our association is not saying that the topic is not worthy of consideration, but LD
1631 is a very complex bill and the first of its kind in the United States. This bill is likely to have a number
of unintended consequences and have a chilling effect on Maine’s economic recovery. Maine's
unemployment rate is between 8 and 9%. Businesses were recently told to absorb a $53 million increase
in the unemployment insurance rates this year. Our members keep asking us what are the pieces of
legislation that will make it easier for them to get back to work, to once again expand their workforces
and to help get Maine back on its feet? Enacting a bill like this sends the wrong message to the business
communify.

We strongly urge the committee to vote this bill ought-not-to-pass.
Sincerely,

(i fe T

Curtis Picard
Executive Director
Maine Merchants Association
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Committee on Natural Resources
100 State House Station
Augusta, ME 04333

Re: LD 1631, An Act To Provide Leadership Regarding the Responsible Recycling of Consumer
Products
Joint Natural Resources Committee Hearing, January 22, 2010

Dear Chairman Goodall and Members of the Natural Resources Committee:

The Consumer Electronics Association {CEA) and the Information Technology Industry Council (IT1)
thank you for the opportunity to share our comments on L.D. 1631. CEA and ITI's combined
memberships number over 2,000 manufacturers, distributors and retailers of consumer eélectronics
and information and communication technologies. Our members have significant experience
implementing and complying with producer responsibility laws in Maine and other states and
welcome the opportunity to comment on this important public policy issue.

CEA and ITI's members stand in a unique position with respect to L.D. 1631. Maine already has an
existing producer responsibility law governing the recycling of electronics equipment. Given the
existing law governing electronic equipment L.D. 1631 would result in two different producer
responsibility laws for electronic equipment and cause severe financial implications for manufactures
and retailers carrently operating under the current law.

While we agree with L.D. 1631’s goal of ensuring the proper end of life management of certain
consumer products, we oppose Maine establishing two different producer responsibility systems for
electronic products. Furthermore, we oppose many of the programmatic requirements outlined in L.D
1631, including the collection rate mandates and far-reaching authority to set labeling requirements.

Accordingly, we urge the committee to exempt all electronic products from the scope of L.D. 163 1.
Such an exemption will ensure that excessive burdens are not placed on electronics manufacturers via
two separate and potentially conflicting laws and will also ensure that residents of Maine continue to
have a single systern available for recycling electronic devices at their end of life.

We welcome the opportunity to provide further information to the Committee. If the committee has
additional questions, please contact Valerie Rickman {vrickman@itic.org } and/or Amy Dempster
{adempster@ce.org). .

Respectfuily Submitted,

(05 Prne RPN 28

Pz.arker Blfljigge Lo i Richard E. Goss
Vice President, Environmental Affairs and Vice President, Environment and Sustainability

Industry S’ustaina!:)iiity - Information Technology Industry Council (ITI)
Consumer Electronics Association _ 1101 K St NW. Suite 610
1919 South Eads Washington, DC 20005
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